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About MFC News

Myles F. Corcoran and his Team would like to
share the best of what we’ve learned over the
years about well-constructed buildings and
resolving construction disputes.

Ask An Expert...Call 831-476-4502 or email us
at:  mfcnews@mfcbuild.com
.

What’s New at MFC... 

We are celebrating twenty
successful years in business!  

         April 1990 - 2010

To thank our clients, we are offering
a promotion through the end of the
year.  20 years = 20% off.  Visit our
web site or call for more details.

---

MFC’s web site redesign is
complete.  Our goal was to make it
easier for you to use with

improved navigation, clearer font for
readability, and heightened focus on each
of the client groups we serve: Attorneys,
Builders, Owners, and Adjusters.  

Take a look: www.mfcbuild.com.

Ask An Expert...

QWhich is the authority, the contract or
the building codes?

The builder contracts to remove and reset
some stairs, which he does.  However,
according to the inspector, they are not to
code.  Owner sues contractor.  Who should
pay to install the new stairs to code?

AMyles says it is the builder’s job to know
the code and he should have refused to
put the new stairs back the way they

were.  Builder should pay for 2nd stair
removal.  Owner should pay to install the new
stairs to code.  Code trumps contract.

Wisdom Corner

The Perils of Hiring 
Uninsured Laborers

by J. Kenneth Gorman, Esq., 
Lombardo & Gilles, LLP

 This article is directed at contractors.
Several months ago, I wrote an article
that was published in some local trade

journals about the drastic consequences
imposed by Business and Professions Code §
7031 against contractors who performed work
without a license: waiver of all rights to
payment and reimbursement of all sums paid
by the client.  The article also pointed out
that a license will be deemed retroactively
suspended if even one laborer on a project
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was not covered by Workers' Comp.
Insurance at any time during the project.

Some of the feedback I received from the
article was disturbing.  Some contractors
were ignoring the law, brushing it off by
saying that they only hired independent
contractors and issued 1099s so they did not
have that problem.  That conduct is wrong
under the law and financially dangerous.
Whether or not someone is considered an
employee is not determined by how s/he is
paid.  One cannot avoid the obligation to
pay Workers' Comp. by giving workers a
1099.  Doing that violates the Labor Code,
the Business and Professions Code and can
result in forfeiture of all fees on a project.  It
should go without saying that the same
applies if someone is paid "under the table."

The principal test in determining whether
someone is an employee or an independent
contractor is who "controls the work,” S.G.
Borello & Sons, Inc. v. Department of
Industrial Relations, (1989) 48 Cal.3d 481.
This Supreme Court decision analyzed the
development of statutory and case law
concerning the division between employees
and independent contractors. Though there
have been many cases citing and
interpreting Borello since 1989, the
fundamental factors considered remain, and
they are:

A. Whether the person performing the
services is engaged in a distinct
occupation or business; 

B. The kind of occupation, particularly
whether, in the area, the work is
usually done by a specialist without
supervision;

C. The skill required in the particular
occupation;

D. Whether the principal or worker
supplies the instrumentalities, tools
and place of work;

E. The length of time the services are to
be performed;
Whether payment is by time or the job;

F. Whether or not the work is part of the
regular business of the principal; and

G. Whether the parties believe their
relationship is employer-employee or
independent contractor.

Subsequent case law has nearly unanimously
concluded that there is a presumption that a
relationship is employer-employee unless the
hired person possesses a professional license,
such as an architect, engineer, doctor or
attorney.  Persons held not to be independent
contractors include nurses, insurance
adjusters, and other persons who cannot
practice their profession without a license. 
Just because a carpenter, a plumber or an
electrician is a journeyman does not make
them an independent contractor.  Thus, if a
general contractor hires a journeyman
plumber who does not have a contractor's
license, the plumber will be an employee and
Workers' Comp. insurance is required. 
Failure to have Workers' Comp insurance for
any tradesperson during their time on the job
will result in a forfeiture of all sums.

Another repercussion of not having Workers'
Comp. insurance for a laborer who turns out to
be an employee rather than an independent
contractor, is that if that laborer is injured on
the job, the hiring contractor takes the place of
the Workers' Comp. insurance and is liable for
all medical bills and lost wages, and cannot
assert comparative negligence or other typical
tort defenses.
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Conclusion:

The State enacted BPC § 7031: To protect
homeowners against the risk of liability for
injuries sustained by laborers of contractors
they hire; to insure and protect laborers
themselves, and to protect general
contractors who follow the law by severely
penalizing those who do not.  Courts have
upheld the statutes and construed them
strictly against contractors.  Ill-advised
efforts to circumvent them will subject a
contractor to sanctions by the Labor
Commission and the Contractors' License
Board, as well as potential financial ruin.

---

Ken Gorman heads the litigation team at
Lombardo & Gilles, LLP.  He has practiced law in
the area since 1987.  Ken's areas of practice include
land use, real estate and business litigation,
construction defects, major personal injuries,
criminal defense and missing persons. 

Lombardo & Gilles, LLP
318 Cayuga Street
Salinas, California 93901
ph. (831) 754-2444
e-mail:  ken@lomgil.com

 

Services for Builders:

Waterproofing Design and Details

Alternative Dispute Resolution 
Mediation/Arbitration 

On-site Neutral Experts
---

Services for Owners: 

MFC can help your 
construction project 

from Design through Build.

Owner’s Representative/Project
Management

Custom Waterproofing Design,
Details, Instruction & Quality

Assurance

Dispute Resolution Services
---

Services for Attorneys:

  Litigation Support/Expert Witness

Forensic Testing

Code Compliance and Safety Analysis

Construction Estimates 


